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CASE NUMBER 2010/48788 

 IN THE SOUTH GAUTENG HIGH COURT, JOHANNESBURG 

In the action between 

Meyer, Adriana Johanna ................................................................................... Plaintiff 

and 

Road Accident Fund .................................................................................. Defendant 

 

Judgment by JP Coetzee AJ 

 

 

INTRODUCTION 

1 On 1 August 2008 the plaintiff (whom I shall refer to as Ms Meyer) suffered the 

following injuries as a result of a motor vehicle collision: 

1.1 She suffered a left sided chest and lung contusion. For ease of reference I 

will refer to this injury as the ‘chest injury’. Ms Meyer also testified that 

three of her ribs had been fractured, but such an injury is not admitted or 

confirmed by medical evidence. 

1.2 She suffered a soft tissue injury of the cervical spine. I will refer to this as 

the ‘neck injury’. 

1.3 She suffered a pelvic contusion. I will refer to this injury as the ‘pelvis 

injury’. Ms Meyer referred to this injury as a fracture, but that is not 

admitted or supported by the medical evidence.   

2 Ms Meyer claims damages in respect of the said injuries from the defendant 
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(whom I will refer to as ‘the Fund’) in terms of the Road Accident Fund Act 56 of 

1996 which I will refer to as ‘the Act’. Shortly before the trial, the Fund 

conceded that, subject to the special plea dealt with below, it is liable for the 

damages suffered by Ms Meyer as a result of the said collision. The issues as 

to the quantum damages are as follows: 

2.1 I need not deal with medical expenses. There is no claim for past medical 

expenses. As to future medical expenses the fund offered and Ms Meyer 

accepted a certificate in terms of section 17(4)(a) of the Act. 

2.2 In respect of future loss of earnings, Ms Meyer claims the amount of 

R1 413 568. Her case is that, as a result of her said injuries, she was 

forcibly “retired” as from 31 December 2008. But for her injuries she would 

have worked another 8 years. 

2.3 In respect of general damages Ms Meyer claims R250 000. This entire 

amount is in issue. As will appear below, section 17(1A) of the Road 

Accident Fund Act 56 of 1996 (‘the Act’) is a central feature to this case. 

That section uses the phrase ‘non-pecuniary loss’ rather than ‘general 

damages’. The ‘general damages’ claimed in this case is a claim for ‘non-

pecuniary loss’. I will follow the terminology of section 17(1A). 

SEPARATION OF ISSUES 

3 The Fund delivered the following special plea: 

“1. The Plaintiff did not comply with Regulation 3 of the Road Accident Fund 

Regulation, 2008 which requires the Plaintiff, who wishes to claim 

compensation for non-pecuniary loss, to submit himself or herself to 
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assessment by a medical practitioner in accordance with the regulations. 

 2. Regulation 3(3)(c) provide that the Defendant shall not be obliged to 

compensate the Plaintiff for non-pecuniary loss if a claim is not supported by a 

serious injury assessment report submitted in term of the Act and regulation 

and the Defendant is satisfied that the injury has been correctly assessed as a 

serious in terms of method provided in the regulations. 

 3. As a result of the above the Defendant pleads that the Plaintiff’s claim for non-

pecuniary loss is premature and the Defendant is not obliged to compensate 

the Plaintiff as a result of the abovementioned non-compliance with the 

Regulation 3 of the Road Accident Fund Regulations.” 

4 Paragraph 1 of the special plea constitutes a paraphrasing of Regulation 

3(1)(a) of the Road Accident Fund Regulations of 2008. Paragraph 2 is a 

paraphrasing of Regulation 3(3)(c). The term ‘serious injury assessment report’ 

is defined in section 1(x) of the Act as a duly completed form RAF4 form. 

During the trial the report in this case was referred to as an ‘RAF4’. I will 

continue doing so. 

5 When the matter came before me on Tuesday, 14 February 2012 the Fund 

requested that 

“ …. the aspect of entitlement to general damages be heard first and ruled upon 

before the rest of the trial continues. We will then continue with the rest of the 

trial …” 

Ms Meyer opposed this request. I declined the request and indicated that I 

would give reasons for that ruling in this judgment. I will now do so. 

6 The request constituted a request for the separation of issues in terms of Rule 

33(4). That Rule provides for a test of convenience as follows: 
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“If, in any pending action, it appears to the court mero motu that there is a 

question of law or fact which may conveniently be decided either before any 

evidence is led or separately from any other question, the court may make an 

order directing the disposal of such question in such manner as it may deem fit 

and may order that all further proceedings be stayed until such question has been 

disposed of, and the court shall on the application of any party make such order 

unless it appears that the questions cannot conveniently be decided separately.” 

7 The proposed separation was not dealt with at the pre-trial conference as 

required by Rule 37(6)(f). The reason for this failure and the delay of the 

application until the first day of the trial was not provided to me. 

8 The special plea in this case was served on 16 February 2011. At that time the 

attorneys for the Fund probably believed that no RAF 4 had been provided to 

the Fund. This appears from the wording of the special plea and a statement in 

the subsequent Rule 37 pre-trial minutes that the Fund “D is not in possession of 

the RAF4 D”. Ms Meyer replicated that an RAF4 had been delivered to the 

Fund on 17 November 2010. This allegation was only admitted during the 

argument on the application to separate when I was informed that the argument 

on behalf of the Fund would be that the RAF4 did not comply with the 

requirements of the Regulations. The basis for this argument has still not been 

pleaded. The respective arguments for separation included references to 

reasons why the RAF4 did not meet or met the requirements of the 

Regulations. These parts of the arguments satisfied me that there was bound to 

be overlap between the determination on the sufficiency of the RAF4 and the 

evidence on the quantum. I refer to two examples: 

8.1 During the argument on the separation I gained the impression that the 

question whether or not the assessment in terms of Regulation 3(1)(b) 
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was a valid assessment by a medical practitioner would require to be 

answered. The RAF4 the whole or part of the RAF4 had been completed 

by Ms Marks (not a medical practitioner) but adopted and signed by Dr 

Braude (a medical practitioner). 

8.2 The potential overlap which received most attention during the argument 

on the proposed separation was this: According to the RAF4, the injury 

resulted in serious long-term impairment or loss of a body function. I 

formed the view that the consideration of this issue would probably 

overlap with the evidence arising from the non-admission of the allegation 

in paragraph 11 of the particulars of claim, namely that the injuries which 

Ms Meyer sustained in the collision rendered her unable to continue with 

her work. 

9 It was clear that the proposed argument on the special plea was going to be 

extensive. Mr Myhill, who appeared for Ms Meyer, told me that he had prepared 

written argument. It seemed to me that there was a danger that the trial would 

have to be postponed while I consider my judgment on the special plea. Neither 

party gave any indication that a postponement would serve its convenience. 

10 Mr Myhill informed me that Ms Weiner, the Clinical Psychologist whom he 

intended calling, would not be available the next day. While I do not regard this 

factor on its own as a sufficient reason to accommodate a witness on the first 

day of the trial, I accept it as a relevant factor for the determination of 

convenience. Arguably the attorneys for Ms Meyer could have made 

arrangements for Ms Weiner to remain available or they could have 

subpoenaed her. But the reality is that plaintiffs in cases against the Fund are 
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often impecunious and dependent on the voluntary co-operation of expert 

witnesses such as Ms Weiner. 

11 Except for the costs of evidence on the quantum of non-pecuniary damages the 

Fund did not demonstrate components of convenience which required that the 

adequacy of the RAF4 must be determined before the determination of the 

special damages. To the extent that a finding that the RAF4 did not meet the 

requirements of the Regulations might result in evidence dealing with non-

pecuniary damages proving to have been superfluous, I was of the view that 

this consequence could be remedied with an appropriate costs order. As the 

matter turned out this is not necessary. In closing argument I was not referred 

to wasted costs caused by the absence of a separation. I did not identify such 

wasted costs. 

12 During argument on the separation I pointed out to Mr Myhill that an adverse 

finding as to the adequacy of the RAF4 before the determination of the 

remainder of the case could leave Ms Meyer the option of amending her claim 

or applying for a postponement. Such a finding at the end of the case would 

probably be too late for such possible remedial steps. He persisted with the 

opposition to the request for separation. 

SUMMARY OF THE EVIDENCE 

13 After my refusal of the application for separation, the  trial continued. The Fund 

did not present evidence and left much of the evidence on behalf of Ms Meyer 

uncontested. I shall consequently be brief with my summary of the evidence. 

14 Ms Meyer was the second witness, but her evidence constitutes the foundation 
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of the other evidence. I shall consequently begin with her evidence. She 

testified that she was born on 3 October 1946. She worked as a receptionist for 

Professor Reyneke, a medical specialist. She worked in this capacity for some 

22 years. She spent much of her time before a computer. Her work included 

organising, such as arranging for operating theatres. He work was very 

important to her. She said that her work was her life. She was also the 

breadwinner of her household which consists of herself, her husband (who is 

busy losing his sight) and her 90 year old mother in law, each of whom receives 

a pension of approximately R1 000 per month. Ms Meyer had planned to work 

as long as she could, at least to age 70. She needed to do so. She and her 

employer had not agreed on a retirement date. Her employer had often implied 

that she would remain employed by him for as long as he can practice by 

stating that, when he closes his practice, Ms Meyer would be the one who 

switches of the lights. She earned R12 000 per month. After the said injuries, 

Ms Meyer was totally unable to work for some weeks. She initially said six 

weeks, but this was later reduced to three weeks. When she returned to her 

work, she was not as productive as she used to be. The main problem was that 

she could not remain seated before her computer as long as before. The main 

cause appears to have been the neck and pelvis injuries. On Ms Meyer’s 

evidence the pelvic injury consisted of or included injury to her coccyx. She also 

said that her injuries included broken ribs. In October 2008 Ms Meyer was 62 

years old. Her employer instructed her to retire in December 2008. She resisted 

to such extent that she instituted labour litigation. She seems to have settled 

that litigation on the basis that she received R16 000. She unsuccessfully 

attempted to repudiate the settlement. She did not say that the injuries were the 
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only reason for the forced retirement. There also appears to have been bad 

blood between her and another employee. Ms Meyer became so depressed 

that she attempted suicide twice. Ms Meyer has no income. Her attempts to find 

other employment failed. 

15 The first witness was Ms Weiner who gave evidence as an expert clinical 

psychologist. Her expertise was uncontested. She testified that the neck injury 

and the pelvis injury rendered Ms Meyer unable to sit and work for long periods. 

Ms Weiner diagnosed post-traumatic stress disorder and major depressive 

disorder. These factors compromise Ms Meyer’s ability to work productively.  

That resulted in the forced retirement.  

16 Dr Barlin gave evidence as an expert orthopaedic surgeon. His expertise was 

uncontested. He confirmed the injuries suffered by Ms Meyer as summarised in 

paragraph 1 hereof. He pointed out that there is no record of fractured ribs. On 

his evidence this is not relevant. The consequences of the chest injury were 

similar to the consequences which fractured ribs would have caused. He said 

that Ms Meyer’s reference to her coccyx was wrong and that this referred to 

pain in the buttocks caused by the pelvis injury but again the consequences 

were similar. He testified that difficulty to work on a computer for a long time is 

common to injuries such as Ms Meyer’s neck injury. He expressed the opinion 

that Ms Meyer’s orthopaedic symptoms preclude her from returning to work. 

17 Ms Marks gave evidence as an occupational therapist. Her expertise was 

uncontested. She confirmed that it is plausible that the relevant injuries would 

have caused loss of productivity. Her motivated opinion is that Ms Meyer “ has 

been rendered unemployable as a result of the accident.” Ms Marks is the person who 
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completed most of the RAF4 in her handwriting. 

18 Dr Braude is an 86 year old practicing psychiatrist. His evidence was presented 

with some difficulty because is he is hard of hearing. He is the medical 

practitioner who signed the RAF4. He had not examined Ms Meyer. He 

assessed her condition on the basis of medical reports and the completion of 

the RAF4 by Ms Marks, which he agreed with or presumed to be correct. The 

only reports he referred to were annexures to the RAF4. He as not acquainted 

with the AMA guides (explained below) and had not read the references thereto 

in the RAF4. He conceded that there were mistakes in the RAF4. The most 

important mistake he conceded is this: Under the heading “5 SERIOUS INJURY: 

THE NARRATIVE TEST”, the item “5.3 Serious long-term mental or severe long-

term behavioural disturbance” had not been marked as applicable. He testified 

that it should have been marked as applicable. The RAF4 also contains a 

wrong and unsupported diagnoses of “Unstable fractures of the pelvis, fractured 

sternum and fractured ribs …” 

THE SPECIAL PLEA 

19 The special plea has already been quoted herein above. These features of the 

Act are relevant to the special plea in this case: 

19.1 Section 17 read with section 21 replaced the relevant common law 

delictual claim of Ms Meyer with a right in terms of which the Fund is 

obliged to compensate her loss or damage which she suffered as a result 

of bodily injury to herself arising from the negligent driving of a motor 

vehicle. The proviso to section 17 limits the obligation of the Fund to 

compensate Ms Meyer for non-pecuniary loss to compensation for a 
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serious injury as contemplated in subsection (1A) which provides as 

follows: 

“(1A) (a) Assessment of a serious injury shall be based on a prescribed method 

adopted after consultation with medical service providers and shall be 

reasonable in ensuring that injuries are assessed in relation to the 

circumstances of the third party. 

(b) The assessment shall be carried out by a medical practitioner registered as 

such under the Health Professions Act, 1974 (Act 56 of 1974).” 

19.2 Section 17(3)(a) provides that the Fund only becomes liable to pay 

interest to Ms Meyer after 14 days have elapsed from the date of a 

judgment in her favour. In terms of section 23 Ms Meyer’s claim 

prescribed three years after her cause of action arose. 

19.3 Section 24(1) provides that a claim for compensation must be set out in a 

prescribed form, which shall be completed in all its particulars. That 

prescribed form is a form RAF1. Section 24(5) is a deeming provision 

which creates a form of statutory estoppel in terms of which a form RAF1 

is deemed to be valid if the Fund fails to object to the validity thereof 

within 60 days from the date of receipt thereof. Section 24(6) precludes a 

third party from serving a summons on the Fund before the expiry of a 

period of 120 days from the date on which the RAF1 had been delivered. 

20 The method contemplated in section 17(1A) has been prescribed in regulation 

3 of the Road Accident Fund Regulations, 2008. These features of the 

Regulations are relevant to the special plea under consideration herein: 

20.1 Sub-Regulations 3(1) to (3) provide as follows: 
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“(1) (a) A third party who wishes to claim compensation for non-pecuniary 

loss shall submit himself or herself to an assessment by a medical 

practitioner in accordance with these Regulations. 

(b)  The medical practitioner shall assess whether the third party's injury 

is serious in accordance with the following method: 

 (i) The Minister may publish in the Gazette, after consultation with 

the Minister of Health, a list of injuries which are for purposes of 

section 17 of the Act not to be regarded as serious injuries and no 

injury shall be assessed as serious if that injury meets the 

description of an injury which appears on the list. 

 (ii) If the injury resulted in 30 per cent or more Impairment of the 

Whole Person as provided in the AMA Guides, the injury shall be 

assessed as serious. 

 (iii)An injury which does not result in 30 per cent or more Impairment 

of the Whole Person may only be assessed as serious if that injury: 

  (aa) resulted in a serious long-term impairment or loss of a body 

function; 

  (bb) …; 

  (cc) resulted in severe long-term mental or severe long-term 

behavioural disturbance or disorder; or 

  (dd) ... 

 (iv)  The AMA Guides must be applied by the medical practitioner in 

accordance with operational guidelines or amendments, if any, 

published by the Minister from time to time by notice in the 

Gazette. 

 … 

(3) (a) A third party whose injury has been assessed in terms of these 
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Regulations shall obtain from the medical practitioner concerned a 

serious injury assessment report. 

(b)  A claim for compensation for non-pecuniary loss in terms of section 

17 of the Act shall be submitted in accordance with the Act and these 

Regulations, provided that: 

 (i) the serious injury assessment report may be submitted separately 

after the submission of the claim at any time before the expiry of 

the periods for the lodgement of the claim prescribed in the Act 

and these Regulations; and 

 (ii) where maximal medical improvement, as provided in the AMA 

Guides, in respect of the third party's injury has not yet been 

reached and where the periods for lodgement of the claim 

prescribed in terms of the Act and these Regulations will expire 

before such improvement is reached, the third party shall, 

notwithstanding anything to the contrary contained in the AMA 

Guides, submit himself or herself to an assessment and lodge the 

claim and the serious injury assessment report prior to the expiry of 

the relevant period. 

(c)  The Fund or an agent shall only be obliged to compensate a third party for 

non-pecuniary loss as provided in the Act if a claim is supported by a 

serious injury assessment report submitted in terms of the Act and these 

Regulations and the Fund or an agent is satisfied that the injury has been 

correctly assessed as serious in terms of the method provided in these 

Regulations. 

(d)  If the Fund or an agent is not satisfied that the injury has been correctly 

assessed, the Fund or an agent must: 

(i) reject the serious injury assessment report and furnish the third 

party with reasons for the rejection; or 

(ii) direct that the third party submit himself or herself, at the cost of 
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the Fund or an agent, to a further assessment to ascertain whether 

the injury is serious, in terms of the method set out in these 

Regulations, by a medical practitioner designated by the Fund or 

an agent. 

20.2 Sub-Regulations (4) and onwards deal with extra judicial determination of 

the seriousness of a prospective plaintiff’s injuries by an appeal tribunal in 

the event of disagreement. I gather from the judgments referred to below 

that this procedure could not be followed in that the appeal tribunal had 

not been appointed at the time of those judgments. I do not know whether 

the appeal tribunal has been appointed by now. The appeal procedure 

was not reached in the present case. 

20.3 The following definitions in Regulation 1 are relevant to the present 

special plea: 

“(ii) 'AMA Guides' means the American Medical Association's Guides to the 

Evaluation of Permanent Impairment, Sixth Edition, or such edition 

thereof as the Fund may from time to time give notice of in the Gazette;” 

 “(viii) 'medical practitioner' means a person registered as such under the Health 

Professions Act, 1974 (Act 56 of 1974);” 

21 During argument I was informed that there are some eight cases which are 

similar to the present case and which are subject to appeals to the SCA. The 

eight cases were not identified. Even if those cases include all the judgments 

on Regulation 3 referred to below, the existence of those appeals does not 

render stare decisis inapplicable. Even to the extent that I may disagree with 

those judgments I cannot disregard them on the basis that the SCA will not be 

bound to them. The following remarks of Brand AJ in Camps Bay Ratepayers' 
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& Residents' Association v Harrison 2011 (4) SA 42 (CC) (footnotes removed) 

remain applicable and binding: 

“[28] …This argument raises issues concerning the principle that finds application 

in the Latin maxim of stare decisis (to stand by decisions previously taken), or 

the doctrine of precedent. …The doctrine of precedent not only binds lower 

courts, but also binds courts of final jurisdiction to their own decisions. These 

courts can depart from a previous decision of their own only when satisfied that 

that decision is clearly wrong. Stare decisis is therefore not simply a matter of 

respect for courts of higher authority. It is a manifestation of the rule of law itself, 

which in turn is a founding value of our Constitution. To deviate from this rule is 

to invite legal chaos.” 

22 As to the approach to the Act and Regulations I respectfully agree with the 

statement by Binns-Ward J in Daniels and Others v Road Accident Fund and 

Others (8853/2010) [2011] ZAWCHC 104 (28 April 2011) that 

“[14] There can be no doubting therefore that the limitations of common law and 

constitutional rights arising out of the aforementioned provisions of the Act create 

an obligation on the Fund to diligently investigate claims submitted to it and to 

determine, if practically possible within 120 days of receipt of the claim, whether 

it is liable to compensate the claimant, and, if so, in what amount.” 

I also respectfully agree with the reasoning of Binns-Ward J in [12] to [15] of 

Daniels. It is also the responsibility of the Fund to avoid paying invalid claims. 

23 As to the structure and application of Regulation 3, I respectfully agree with the 

following exposition of Bekker AJ in Louw v Road Accident Fund 2012 (1) SA 

104 (GSJ): 

“[72] For the plaintiff to be able to claim compensation for general damages (non-

pecuniary loss), her injuries have to be regarded as a 'serious injury' as intended in 

s 17(1) of the Act. For the plaintiff to be compensated therefor, s 17(1)(1A)(a) 
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and (b) of the Act require of a party to submit to a process of medical assessment 

of her injury, the method of such assessment further being prescribed by the 

regulations promulgated under s 26 of the Act. These regulations were 

promulgated in the Government Gazette dated 21 July 2008, and came into 

operation on 1 August 2008. 

[73] Regulation 3(1) provides for the method of assessment of the injury. 

Regulation 3(3)(a) requires of a party whose injury has been assessed, to obtain 

from the medical practitioner concerned a serious-injury assessment report, 

known as an RAF4 report. Regulation 3(1)(b)(ii) provides that if the injury 

resulted in 30% or more impairment of the 'whole person' as provided in the 

AMA Guides, the injury shall be assessed as serious. 

[74] An injury which does not result in 30% or more impairment of the 'whole 

person' may only be assessed as serious if that injury is classified as one of the 

four categories of injuries specified in reg 3(1)(b)(iii)(aa) to (dd), which includes 

if the injury resulted in a serious long-term impairment or loss of a bodily 

function, or a severe long-term mental or a severe long-term behavioural 

disturbance or disorder (as provided in reg 3(1)(b)(iii)(aa) and (cc)). 

[75] The method of assessment of a person's impairment is provided for in reg 

3(1), and entails two criteria. The first criterion is whether the injuries concerned 

have resulted in a 30% whole person impairment, based upon a method of 

assessment as set out in the American Medical Association Guidelines for the 

assessment of disability. The second criterion applies if the injury is not on the 

list of non-serious injuries and if it did not result in a 30% 'whole person 

impairment'. In such event the 'narrative test' referred to in s 5 of the RAF4 form 

would find application. 

[76] … 

[77] If the Road Accident Fund (the Fund) or an agent is not satisfied that the 

injury has been correctly assessed, it must either reject the RAF4 report and 

furnish the party with reasons, or it must direct that the party submits himself or 

herself to a further assessment to ascertain whether the injury is serious, as 

provided for more fully in reg 3(3)(d)(i) and (ii). No specific time period is, 
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however, provided in the regulations within which the Fund is entitled or required 

take these steps.” 

TIME FOR COMPLIANCE WITH REGULATION 3 

24 Regulation 3 does not prescribe a specific duration of the Fund’s right to reject 

an RAF4. I will now deal with the question whether this right is of limited 

duration and, if so, the impact of the limited duration on the facts of this case. 

The following chronology of events is or may be relevant to the impact of the 

lapse of time on the  Fund’s right: 

1 August 2008   The relevant collision; 

17 November 2010 Delivery of the RAF4 to the Fund; 

6 December 2010  Service of the summons herein; 

16 February 2011  Service of the Fund’s plea, including the special plea; 

26 October 2011  Service of Dr Barlin’s expert report; 

6 December 2011  Pre-trial conference during which Ms Meyer requested 

the Fund to admit that the former had delivered an RAF4 

to the latter on 17 November 2010 and the Fund 

responded: 

   “This is not admitted. The Defendant is not in possession 

of the RAF4 nor is it referred to in the Plaintiff’s discovery 

affidavit.” 

20 February 2011  Service of Ms Meyer’s replication advising that the RAF4 
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had been delivered on 17 November 2010. 

10 February 2012  Letter by the Fund’s attorneys to Ms Meyer’s attorneys 

rejecting the RAF4 and providing reasons for the 

rejection; 

14 February 2012  Commencement of the trial. 

25 During argument Mr Myhill pointed out that there was a weekend between 10 

and 14 February 2011. I do not regard that as an important factor. As Baker J 

held in a slightly different context in Henry v AA Mutual Insurance Association 

Ltd 1979 (1) SA 105 (C) at 115B: 

“Prima facie, therefore, the payment into Court made on Friday at 3.35 pm should 

have been accepted at the latest by Monday morning 28 August; we are not 

concerned with "Court" days now; counsel advising a party in this sort of case 

does not spend the weekend before the trial starts dozing in the sun; and 

defendant was entitled to expect plaintiff's counsel and attorneys to think about 

the tender with despatch, weekend or no weekend." 

26 In Louw, Bekker AJ held as follows: 

“[81] The plaintiff's counsel argued that the 60-day period referred to in s24(5) 

applies not only to the filing of the RAF1 claim form, but that it should equally 

by implication apply to the filing of the RAF4 report. He contended that if both 

forms were delivered on the same day, the period would coincide and run 

concurrently. He also argued that a reasonable time in the circumstances for the 

Fund to take either of the aforementioned steps would be 60 days from the 

submission of the RAF4 form. 

[82] I accept the argument of the plaintiff's counsel, as this appears to  accord 

with a purposive construction being placed on the relevant statutory provisions. I 

had no difficulty in rejecting the argument of the defendant's counsel as being 
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without substance, bearing in mind that, should such an interpretation prevail, the 

Fund can avoid and frustrate every claim against it indefinitely by simply not 

taking either of the said steps.” 

27 In Kubeka v Road Accident Fund SGJ Case number 2010/25663, Trisk AJ  

held as follows: 

“[18] … It also does not suffice, in my view, for the Fund to rely on the 

proposition that Regulation 3 does not provide for a time limit within which the 

notification of rejection is to be furnished. Regardless of whether or not a time 

limit is stipulated that which is apparent from Regulation 3 is that some form of 

formal rejection is required. The mere assertion that an entitlement is in dispute 

clearly cannot suffice. If a formal notification of rejection is required, as it 

obviously is, it is equally obviously preferable that the notice of rejection 

(whatever its form may be) is given within a reasonable time and not, as it were, 

on the eve of the trial. Paragraphs 77 to 82 inclusive of Bekker AJ’s Judgment in 

the Louw case aforesaid make it clear that the Fund is not “at large” to decide 

when it will give notice to a Plaintiff under the provisions of Regulation 3(3)(d)(i) 

and nor, for that matter, could it ever be either in the interests of justice or a 

function of the administration of justice to accommodate and open ended and 

indeterminate licence to reject a claim advanced by a party having entitlements 

under the provisions of the Act. It also hardly bears mention that the Fund, if it 

wishes to rely on the provisions of Regulation 3, needs to do so in an express and 

unequivocal manner: …” 

28 In Duma v Road Accident Fund SGJ Case number 2010/3257 Nicholls J held 

as follows: 

“[17] … The plaintiff argues that Section 24(5) of the Act which refers to a 60 

day period is applicable, alternatively the period must be reasonable, failing 

which the defendant is estopped from claiming that there is no entitlement to 

general damages. 

[18] I agree with this submission. Even is section 24(5) does not apply … 
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[references to Louw and Kubeka] … It seems to me that if the objection and 

reasons for such objection are not delivered within a reasonable period, it will be 

only in exceptional circumstances that the validity of the RAF4 may be 

impugned.” 

29 In Mokoena v Road Accident Fund (2010/38170) [2011] ZAGPJHC 201 (15 

December 2011) Mbha J agreed with the above remarks in Louw and Kubeka 

in the following terms: 

“[33] … Bekker AJ made it abundantly clear that the defendant is not at large to 

decide when it will give notice of its rejection of the RAF4 form and not, for that 

matter, could it ever be either in the interests of justice or a function of the 

administration of justice to accommodate and open ended and indeterminate 

licence to reject a claim advanced by a party having entitlements under the Act. 

Moreover, Bekker AJ further held that, in the absence of a specific time period 

having been provided in the Regulations for the notification of the rejection of the 

RAF4 form, a period of sixty (60) days constitutes a reasonable time for the 

defendant to deliver a notification of its rejection. 

[35] Bekker AJ went even further and accepted the argument of the plaintiff that 

the sixty (60) day time period referred to in section 24(5) of the Act applies not 

only to the filing of the RAF1 claim form, but, by implication, should equally 

apply to the filing of the RAF4 form. In this regard, Bekker AJ stated that … 

[36] I agree wholeheartedly with the findings and sentiments expressed in Kubeka 

(supra) and Louw (supra) and find that in this case the defendant’s conduct to 

submit a rejection letter almost a year after the RAF4 form was submitted, and a 

mere few weeks before the trial, without any explanation whatsoever for such 

delay, was mala fide. I accordingly find that no proper rejection occurred …” 

30 I do not understand these judgments to hold that section 24(5) of the Act is 

directly applicable to an RAF4. If they do, I respectfully disagree, but not so 

strongly that I would disregard that interpretation as clearly wrong. In my view is 

arguable that the reference to ‘a claim’ in section 24(5) is generic and refers to 
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everything delivered to the Fund in furtherance of a third party’s claim. The 

weaknesses in that argument are that the claim referred to in section 24(1) is 

clearly the initial claim which is embodied in an RAF1 form. The Act does not 

require the RAF1 claim to be accompanied by an RAF4 neither does it 

incorporate the latter into the former. Regulation 3(3)(b)(i) allows for an RAF4 to 

be submitted “D separately after the submission of the claim D”. On the other hand 

I do not find that section 24(5) is irrelevant to the time limit for the rejection of 

an RAF4. That would constitute a disregard of binding precedents and of the 

context of section 17 and Regulation 3. That context includes section 24 in this 

sense: If the Legislature requires the Fund to respond to the first indication of a 

claim (an RAF1) within 60 days that implies (as Louw is interpreted by Mbha J) 

that the Fund has a similar time period to respond to a further document (an 

RAF4) submitted to it in furtherance of the claim. 

31 My conclusion on a consideration of the abovementioned judgments is: 

31.1 The Fund’s right to reject an RAF4 expires after expiry of a reasonable 

time; and 

31.2 Section 24(5) provides a guideline which is not a straightjacket that 

generally a reasonable time would be 60 days; and 

31.3 If this time limit is not adhered to, there must be an explanation for the 

additional delay. 

32 As Mokoena the Fund did not explain their delay in the present matter. It 

appears from the minutes of the pre-trial conference in the present case as if 

the Fund had misplaced the RAF4 and did nothing in that regard when the 
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existence thereof was brought to its attention by way of Ms Meyer’s replication. 

Worse than in Mokoena, the rejection letter in the present matter was written 

more than 2 years after the delivery of the RAF4, approximately a year after its 

existence had been brought to its attention by way of a replication and a few 

days before the trial. The special plea was received some 3 months after 

delivery of the RAF4. On any basis the letter of 10 February 2012 was written 

far beyond a reasonable time. 

33 Ms Smith, who appeared for the Fund, argued that the special plea constituted 

a valid and timeous rejection. In Mokoena, Mbha J held that 

“[29] In my view the contention that the special plea constitutes a rejection does 

not accord with the intention of the legislature. If the legislature had intended a 

special plea to be a form of rejection it would have expressly provided so.” 

I respectfully disagree with this statement, but not to such extent that I am 

justified to disregard it as clearly wrong. But for stare decisis, I would have 

found that that the receipt by a third party of any timeous unequivocal rejection 

accompanied by adequate reasons (dealt with below) would have sufficed. The 

first reason why I reject the submission that the special plea constituted a valid 

rejection of the RAF4 if that I regard myself bound to the judgment in Mokoena. 

34 The second reason for rejecting the submission that the special plea constitutes 

a valid rejection of the RAF 4 is that the special plea was not furnished within a 

reasonable time. It was served approximately three months after delivery of the 

RAF4. Relative to the time of the letter of 10 February 2012, three months does 

not appear to be a long delay. Ms Smith pointed out that the three months 

included December 2011 when, so she said, everybody knows that not much 
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happens. I reject that explanation for these reasons: The Constitutional and 

statutory duties of the Fund are not suspended during December. The section 

24(5) requirement to consider the validity of an RAF1 within 60 days is, for 

example, not suspended during a particular time of the year. One can only 

imagine Ms Meyer’s indignation about the absence of a Christmas turkey on 

her table if Ms Smith had put to her that the Fund had not been required to 

consider the validity of her RAF 4 during the month of December.  

35 The letter of 10 February 2012 clearly came long after the expiry of a 

reasonable time. 

THE FUND’S OBLIGATION TO PROVIDE REASONS 

36 The third reason for rejecting the submission that the special plea constitutes a 

valid rejection of the RAF 4 is that it does not provide reasons for the rejection 

as is expressly required by Regulation 3(3)(d)(i) which is so important for 

purposes of this judgment that I repeat it. It provides as follows: 

“(d)  If the Fund or an agent is not satisfied that the injury has been correctly 

assessed, the Fund or an agent must: 

 (i) reject the serious injury assessment report and furnish the third 

party with reasons for the rejection; or” (underlining added) 

37 To the extent that authority is required the quotation for Duma herein above 

illustrates that not only a rejection of an RAF4, but also the reasons for the 

rejection must be furnished within a reasonable time. 

38 A mere statement that an RAF 4 does not meet the requirements of Regulation 
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3 does not suffice. The Fund must provide rational and substantive reasons 

which have a medical or legal basis. In Mokoena, Mbha J considered previous 

judgments and held as follows: 

“[38] … In any event, the rejection letter fails to provide any true medical basis 

for its rejection of the plaintiff’s claim of serious injury … 

[39] An identical issue arose before CJ Claassen J in Abraham Matthys Smith and 

Duduzile Ngobeni v Road Accident Fund Case No. 47697/2009 dated 29 April 

2011. Claassen J held that no medical opinion was filed on behalf of the 

defendant and thus the plaintiff’s medical evidence was uncontested. Claassen J 

said the defendant ought to raise a genuine dispute and as it had failed to do so, 

the court had jurisdiction to hear the question of general damages and that it need 

not be referred to a tribunal. 

[40] Significantly, Claassen J granted a punitive costs order against the defendant 

because he found that the defendant’s objection was purely obstructive and had 

no medical or legal basis. Similarly in Mngomezulu v Road Accident Fund Case 

No. 04643/2010 dated 8 September 2011, Kgomo J held that the defendant should 

advance relevant, rational and substantial reasons why it was of the view that the 

injury had not been correctly assessed and that such objections must be genuine, 

rational and logical and should not be an objection with is either arbitrary or has 

no medical or legal basis.” 

39 As in Smith and Ngobeni the special plea (and the letter of 10 February 2012) 

is not supported by medical or legal grounds and the medical evidence 

presented on behalf of Ms Meyer stands uncontradicted. 

40 The special plea does not begin to provide reasons for the rejection of the 

RAF4. It merely consists of the paraphrasing of the negative of the words of two 

sub-regulations and a conclusion. The natural meaning of the special plea 

communicated that the author was unaware of the receipt of the RAF4. That 
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interpretation was addressed by way of the replication, which did not elicit a 

response before the week before the trial. That interpretation is supported by 

the denial of possession of the RAF4 during the pre-trial conference.  

41 It follows that the special plea stands to be dismissed for non-compliance with 

Regulation 3(3)(d). The further reasons for the dismissal of the special plea 

herein under are relevant if the above reasons were to be wrong. 

RAF 4 ASSESSMENT DOES NOT REQUIRE A PHYSICAL EXAMINATION 

42 I have already found that the special plea must be dismissed. What follows is 

dealt with because an important component of the case on behalf of the Fund 

was that Dr Braude had not examined Ms Meyer but rather relied on 

documents and on representations of Ms Marks. 

43 The following remarks of Trisk AJ in Kubeka meet this component of the Fund’s 

case: 

“[31] The first of the Fund’s arguments with which I deal is that which asserts 

that the word “assessment”, as it is used in Regulation  3(1)(a), is to be 

interpreted as meaning “physically examined”. It is noteworthy that a derivative 

of the word “assessment”, namely the word “assessed”, is used, for example, in 

Regulation 3(i)(b)(iii) in the context of an injury (as distinct from a person) 

undergoing “assessment”. The cannon of interpretation which requires that a 

word (or derivatives thereof) which features on two or more occasions in a statute 

(or subordinate legislation promulgated in terms thereof), to the extent possible, is 

to be afforded the same meaning throughout the instrument, is clearly apposite in 

the present case … 

[32] … If the word “assess” is to be given a meaning which is consistent … the 

only meaning which can be ascribed to it is “… to evaluate or estimate the 

nature, ability or quality of …” (Oxford Dictionary of English sv assess) The 



 

25 

 

word “assessment” cannot be construed as meaning “physically examine” when 

the words “physically examine” could just as easily have been used in the place 

of the word “assessment”. I accordingly find no merit in the assertion that the 

word “assessment” is to be given the meaning contended for by the Fund. 

[33] I turn to deal with the contention that the Act and Regulation 3 thereof 

require that the same person who undertakes the assessment of the third party 

wishing to claim compensation for non-pecuniary loss must necessarily be the 

person who attends to the completion of the RAF4 form. It follows in the light of 

my analysis of the use of the word “assessment” as it appears in Regulation 3, 

that I do not agree with the submission. If, as I have opined, the word 

“assessment” is not to be construed as meaning “physically examine” logic 

dictates that the physical examination of a third party wishing to claim 

compensation for non-pecuniary loss need not be undertaken by the same person 

as he or she who undertakes the completion of the RAF4 form. The person 

completing the form, on the probabilities, will have regard for the report or at 

least the findings of the party (a medical practitioner) undertaking the physical 

examination of the injured party. …” 

44 Kathree-Setiloane J held as follows in Akaai v Road Accident Fund (10/04245) 

[2011] ZAGPJHC 142 (13 October 2011):  

“[13] It would, in my view, be inappropriate for one single medical practitioner to 

express himself or herself, in terms of the narrative test, on all aspects of the 

injuries or impairment envisaged in regulation 3(1)(b)(iii). It would, in my view, 

be more appropriate that a serious injury assessment of the claimant be carried 

out by medical practitioners that are skilled in each of the respective medical 

disciplines contemplated in regulation 3(1)(b)(iii) of the Regulations. Depending 

on the specific complaints and injuries sustained by a third party, more than one 

serious injury assessment report may be required to be submitted by different 

medical practitioners. The defendant would, where more than one serious injury 

assessment report is submitted, be required to accept or reject each one of them 

individually. Its failure to do so in relation to any one of them, will result in such 

report being accepted. Therefore, having regard to the fact that the serious injury 
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assessment report of Ms Niewoudt, the plaintiff’s occupational therapist, was 

never rejected by the defendant in terms of regulation 3(3)(c) and (d) of the 

Regulations, her report stands as accepted.” 

45 In  Mokoena, Mbha J followed Khubeka in the following terms: 

“[12] In Kubeka v RAF Case No. 25663/2010 (South Gauteng High Court) the 

defendant similarly argued that “assessment” is to be construed as “physically 

examine” and consequently, the fact that the plaintiff had not been examined by 

the person completing the RAF4 form was sufficient to non-suit the plaintiff. 

Coincidentally, in that case it is the same Dr Braude, as in casu, who completed 

the claimant’s RAF4 form and in which Dr Braude likewise recorded that no 

physical examination of the claimant had been conducted by him and that the 

reader of the form was to “…refer to the Natalspruit Hospital records annexed 

hereto”.  

[13] Trisk AJ analysed in detail the word “assessing” as used in Regulation 

3(1)(b)(v) and found that it was used in the context of the degree of impairment 

undergoing an assessment. The learned judge said …  

[14] Trisk AJ rejected the plaintiff’s argument that the same party who physically 

examines the third party or claimant must be the person who attends to the 

completion of the form and held correctly that, “assessment” cannot be construed 

as meaning “physical examine” … 

[15] I am unable to fault the reasoning of Trisk AJ in this regard. The mere fact 

that Dr Braude did not physically examine the plaintiff does not mean that the 

plaintiff’s claim should be rejected on the basis of no “assessment” being 

performed. Indeed the words “evaluate” and “estimate” which are used in the 

Oxford Dictionary, actually promote the interpretation that a doctor is likely to 

rely on other medical reports in assessing a claim. To contend that “physically 

examine” is the same as “evaluate” and “estimate” is in my view, simply 

illogical. 

[16] The fact that Dr Braude did not physically examine the plaintiff does not 

mean that he did not “assess” the plaintiff for purposes of the RAF4 form. …” 
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46 It is not necessary to choose between the approaches in Kubeka and Akaai 

respectively: In terms of Kubeka a third party who suffered a variety of injuries 

can obtain reports from a variety of sources (who are not required to be medical 

practitioners as defined in the regulations) for assessment by a medical 

practitioner (as defined in the regulations) whose assessment can be submitted 

in the form of one completed RAF4. Akaai provides for an alternative 

procedure, namely the submission of separate RAF4’s which contain 

assessments of different medical practitioners. 

47 Ms Smith relied on the evidence Dr Barlin that, from a medical viewpoint, a 

medical assessment includes an examination of the patient. I accept that, from 

a medial viewpoint that is correct. However, the above quoted remarks from 

Kubeka interpret the regulation from a legal viewpoint and are binding on me.  

ERRORS IN THE RAF4 

48 I have already found that the special plea stands to be dismissed. But there is 

another reason for the dismissal: The rejection is essentially based on errors in 

the RAF4 and errors on an RAF 4 do not constitute a valid reason for its 

rejection. 

49 The above quoted remarks of Trisk AJ in Kubeka are followed by the following: 

“[34] It accordingly, on this basis, is of no consequence if the RAF4 form 

contains medical information which is erroneous in consequence of the party 

compiling the RAF 4 form having relied on medical records produced, for 

example, in a hospital environment. There can, on the reasoning set out herein, be 

no criticism of the party attending to the completion of the RAF4 form and no 

suggestion that the form itself is deficient if it should be found that the diagnosis 

set out in the form is incorrect.” 
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50 In my view these remarks are not limited to errors arising from errors in the 

documents relied upon by the party completing the RAF4. A third party cannot 

for ever be held to any mistakes made by the author of the RAF4. If, in the 

absence of prejudice, errors in pleadings can be corrected whatever the cause 

of the error, there is no reason why a third party can be held to errors in an 

RAF4 on the ground that they have been caused by mistake of the person who 

completed the form. Each case will need to be dealt with on its own merits. In 

my view the most important factor will usually be the prejudice, if any, caused 

the error. The provision in Regulation 3(3)(d)(ii) that the Fund may direct a third 

party to submit herself to a further assessment illustrates that the first 

assessment is not cast in stone. 

51 In the present matter, there is no question of any errors in the RAF4 having 

resulted in prejudice. On the contrary, the minutes of the pre-trial conference 

indicate that, even at that late stage, the Fund’s representatives did not realise 

that Ms Meyer had submitted an RAF4. 

THE AMA GUIDES 

52 The absence of an application of the AMA Guides in the RAF4 was such an 

important element of Ms Smith’s criticism of the relevant RAF4 that I need to 

briefly deal with that criticism even though I have already set out  reasons for 

my rejection of the special plea.  

53 The definition of ‘AMA Guides’ has already been quoted herein above. They 

are guides of the American Medical Association. It is not clear how the 

provisions in the Act which provide for the promulgation of Regulations 

authorise the Minister to (by Regulation) incorporate guidelines of a foreign 
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medical association into South African law. In the absence of argument on the 

point, I refrain from making a finding in this regard. 

54 In the present case Ms Meyer relies on Regulation 3(1)(b)(iii) which does not 

require the application the AMA Guides. The RAF4 form refers to the test set 

out in Regulation 3(1)(b)(iii) the ‘narrative test’. In this regard the following 

remarks of Mbha J in Mokoena are mutatis mutandis applicable to this case: 

“[21] … 

21.2 The defendant then submits that as Dr Braude failed to assess the plaintiff in 

terms of the AMA Guides, he therefore could not have applied the narrative test. 

The defendant contends that the regulation does not provide for an assessment 

using the AMA Guides and the Narrative test in the alternative and that AMA 

Guides must be applied prior to the assessment in terms of the narrative test. 

[22] In my view this argument has no merit. Firstly, the plaintiff in this case is 

relying on the narrative test which is addressed in Regulation 3(1)(b)(iii) of the 

Act and is not relying on the AMA Guides. Secondly, the plaintiff is not relying 

on a 30% WPI as the basis for his claim for general damages. Instead, the 

plaintiff’s basis for such claim is that he has suffered serious long-term 

impairment or loss of body function or loss of mobility and permanent serious 

disfigurement. Clearly, the plaintiff’s claim is brought solely under the narrative 

test. 

… 

[24] I accordingly find that Dr Braude’s omission to reference the AMA Guides 

or establish a percentage WPI is nothing more than a red-herring. In my view it is 

irrelevant and does not in any way impact the plaintiff’s claim for general 

damages.” 

CAUSATION AND AMOUNTS OF LOSS OR DAMAGES 

55 There was some argument as to whether the injuries caused the so-called 
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forced retirement. Ms Meyer herself appears to believe that she could continue 

working, albeit with difficulty. She even attempted to secure her continued 

employment by way of labour litigation. She attempted to find other 

employment. This conduct can be explained by Ms Meyer’s dire need for an 

income. She referred to bad blood with a co-employee, but this was not dealt 

with in any detail. Ms Meyer described her reduced productivity and said that 

her erstwhile employer for whom she had worked some 22 years complained of 

reduced productivity and forced her to retire. This happened a few months after 

Ms Meyer suffered the relevant injuries. In my view, the opinion of Dr Barlin that 

Ms Meyer’s orthopaedic symptoms preclude her from returning to work carries 

much more weight than Ms Meyer’s perception which is coloured by a need to 

earn an income so that she and her family can survive and her love for her 

work. Dr Barlin’s opinion is supported by the above referred to opinion of Ms 

Marks. Ms Smith criticised the failure by Ms Meyer to present evidence of the 

erstwhile employer. The answer to that argument is that the opinion of Dr 

Barlin, Ms Meyer’s 22 year employment record, the short time lapse between 

the injuries and the forced retirement, the reduced productivity and Ms Meyer’s 

love for her work all stand un-contradicted. Also, there is no reason to believe 

that the erstwhile employer was not as available to the Fund as to Ms Meyer. I 

conclude that the requirement of causation has been satisfied in the sense that 

the forced retirement was caused by Ms Meyer’s relevant injuries. 

56 Ms Smith argued that (past and future) loss of earnings or earning capacity has 

not been proved in the absence of actuarial calculations of factors such as 

capitalisation and inflation. In Bane and Others v D'Ambrosi 2010 (2) SA 539 

(SCA) (which also dealt with loss of earnings) Hurt AJA recently reaffirmed the 
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approach to the determination of the amount of damages as follows (footnotes 

omitted): 

“[12] … The contention is, however, flawed in two respects. First, because the 

computation of compensation for the loss of earnings must focus on a plaintiff's 

earning capacity, what he does with his money after he has earned it can hardly 

be relevant. … Secondly, the fact is that the courts habitually have to grapple with 

problems of this nature where resort must be had to estimates and speculation in 

order to arrive at a figure which the court considers to be as fair as possible to 

both sides. This is clear from the well-known and much-quoted dictum by 

Nicholas JA in Southern Insurance Association Ltd v Bailey NO: 

'Any enquiry into damages for loss of earning capacity is of its nature 

speculative, because it involves a prediction as to the future, without the 

benefit of crystal balls, soothsayers, augurs or oracles. All that the Court 

can do is to make an estimate, which is often a very rough estimate, of the 

present value of the loss. 

It has open to it two possible approaches. 

One is for the Judge to make a round estimate of an amount which seems to 

him to be fair and reasonable. That is entirely a matter of guesswork, a 

blind plunge into the unknown. 

The other is to try to make an assessment, by way of mathematical 

calculations, on the basis of assumptions resting on the evidence. The 

validity of this approach depends of course upon the soundness of the 

assumptions, and these may vary from the strongly probable to the 

speculative. 

It is manifest that either approach involves guesswork to a greater or lesser 

extent. But the Court cannot for this reason adopt a non possumus attitude 

and make no award.' 

This principle applies with equal force to the manner in which a judge is called 

upon to deal with any aspect of the assessment of the loss of earnings - if it is 
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relevant to the assessment, he or she must make the best of the material before the 

court, notwithstanding that the result may well be open to criticism. I do not 

consider, therefore, that the difficulties associated with making an accurate 

assessment can properly or justifiably be regarded as a bar to the application of 

the cost-of-living adjustment in this instance. If the mathematically based route to 

the assessment is effectively blocked by unreliable assumptions and 

imponderables, then the judge must resort to the less desirable alternative of 

applying a contingency factor or simply making an estimate which he or she feels 

will do justice in the circumstances. The object of the exercise is always to arrive 

at a fair award which compensates the plaintiff for his actual loss and does not 

'punish' the defendant for his delict. …” 

57 In the present case counsel are in agreement that the uncontested evidence of 

Ms Meyer is that she earned R12 000 per month. She also referred to a bonus, 

but Mr Myhill did not argue that this must be included in the computation of the 

award. He contended for and an award in respect of loss of earrings in an 

amount of R777 600 being the sum of the following past and future loss of 

earnings: 

 Past: R12 000 x 3 years x 12 months each  =   R432 000 

 Less 20% contingencies         R  86 400 

 =                R345 600 

 

 Future:  R12 000 x 5 years x 12 months each  =   R720 000 

 Less 40% contingencies         R288 000 

 =                R432 000 

 

58 The criticism against this computation is that factors such as capitalisation are 
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not taken into account. If loss of earnings is allowed on this basis, Ms Meyer 

would receive the benefit of her future earnings earlier that she would have 

received that benefit had she not been injured. She will consequently receive 

benefits such as interest thereon. The importance of this shortcoming of the 

calculation is reduced by the short period during which the future earnings can 

theoretically be invested, the exclusion of provision for inflationary increases of 

income, the exclusion of the bonus and the relatively high provision for 

contingencies. An actuarial calculation would have provided a better basis for 

the determination of the quantum but I cannot close my eyes to the fact that, on 

her evidence Ms Meyer clearly cannot afford the expense of such evidence. I 

agree that the said computation of Mr Myhill constitutes the best I can do with 

the available material. 

59 Mr Myhill argued that the amount to be awarded as non-pecuniary loss is 

R150 000. Ms Smith did not admit this amount but did not attempt to persuade 

me that the amount should be lower. I agree with this amount. 

60 My order c) herein below takes into account that sections 21 read with 17(3)(a) 

of the Act abolished Ms Meyer’s right to mora interest in respect of the period 

prior to the date 14 days after the date of judgment. 

COSTS 

61 The essence of the grounds for the costs orders as between attorney and client 

in Smith and Ngobeni and in Mokoena is mutatis mutandis applicable to this 

matter insofar as those grounds relate to the special plea. This case is different 

from the said judgments in that I do not find that the non-admission of the 

expert reports in this case was improper. I agree with Ms Smith that the errors 
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in the RAF4 and the contradictions in regard to the fractured ribs and pelvis 

justified the need to test the expert evidence presented on behalf of Ms Meyer. 

In my view the persistence with the special plea in the face of the judgments 

referred to herein above and the replication warrants a cost order on the scale 

as between attorney and client. 

62 I note the warnings as to de bonis costs orders against the legal 

representatives of the Fund and the de bonis order in Louw. I do not find that 

the Fund’s legal representatives acted improperly in this case. For example: 

There is no reason to suspect that the legal representatives were not really 

unaware of the submission of the RAF 4 when they denied possession thereof 

during the pre-trial conference. 

63 The witnesses who were qualified to give expert evidence were witnesses 

Weiner, Barlin and Marks. Mr Myhill did not argue that Dr Braude had been so 

qualified. 

JUDGMENT 

64 I grant judgment in favour of the plaintiff against the defendant for payment of 

the following: 

a) The amount of R777 600; and 

b) The amount of R150 000; and  

c) Interest on the said amounts at the rate of 15,5% per annum 

from the date 14 days after date of this judgment; and 

d) Costs on the scale as between attorney and client including the 
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qualifying fees of each of the expert witnesses Weiner, Barlin and Marks. 

 

JP Coetzee AJ  20 February 2012 


