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(06 July 2011) 
Summary: Road Accident Fund – Claim for damages – Plaintiff issued 

summons in the magistrates’ court – Claim found to exceed the 
monetary jurisdiction of the magistrates’ court – Plaintiff unable to 
withdraw case from the magistrates’ court and issue fresh 
summons in the high court as claim had prescribed – Plaintiff 
applied to have case transferred from the magistrates’ court to the 
high court having jurisdiction – No statutory provision authorising 
such transfer – Section 173 of the Constitution of the Republic of 
South Africa, 1996 not applicable. 

 
 
 
 
 

This is an appeal against a judgment of the North Gauteng High Court dismissing the 

appellant’s application to have his civil case transferred from the Pretoria magistrates’ 

court to the North Gauteng High Court. 



 2

The appellant sustained serious bodily injuries as a result of a motor collision which took 

place on 1 March 2003. A year later in March 2004 the appellant issued summons 

against the respondent in the Pretoria Magistrates’ Court. During December 2004 the 

appellants attorney discovered that the quantum of the appellant’s claim exceeded the 

jurisdiction of the magistrates’ court. 

Notwithstanding this the appellant persisted in his claim in the Magistrates Court. On 25 

June 2008, the appellants attorney wrote a letter to the Fund advising it that further 

medical reports revealed that the appellant’s claim exceeded the jurisdiction of the 

magistrates’ court and requested a consent to a transfer of the case to the high court. 

There was no reply and the appellant launched an application in the North Gauteng 

High Court for the transfer of the case to that court.  

 

The Fund opposed the application first, on various grounds.  

 

The high court found in favour of the Fund agreeing with their submissions. 

The question in this appeal is whether the court below was correct in its reasoning and 

conclusion.  

It was contended on behalf of the appellant that a failure to order  a transfer of the 

action from the magistrates’ court to the high court would result in grave injustice to the 

appellant and that this would be against constitutional norms. The injustice, it was 

contended, flowed from the fact that although the appellant had a substantive right to 

claim damages from the Fund the appellant is presently precluded from pursuing it in 
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the high court because of the statutory oversight to cater for a transfer from the 

magistrates’ court at a plaintiff’s instance. Reliance was also placed on the expression 

ubi jus ibi remedium (where there is a right there is a remedy).  

 

The inherent jurisdiction of the high court is entrenched in s 173 of the Constitution.  

Section 173 does not give any of the courts mentioned therein, including the high court, 

carte blanche to meddle or interfere in the affairs of inferior courts.  

 It follows that a high court can only exercise its inherent jurisdiction in relation to the 

regulation of its own process when confronted with a case over which it already has 

jurisdiction and when faced with procedures and rules of the court which do not provide 

a mechanism to deal with an instant problem. A court will, in that case, be entitled to 

fashion the means to deal with the problem to enable it to do justice between the 

parties. 

 

This brings me to the point where it is necessary to deal with the appellant’s general 

submission that the ‘interests of justice’ required of the high court to use its inherent 

jurisdiction to order a transfer of the case to the high court  

 

It was submitted that there was a discrimination of sorts between plaintiff and defendant 

reflected in s 50(1) of the Magistrates’ Court Act, which impacts negatively on the 

appellant’s entitlement to have his case adjudicated. In the present case the appellant 

was legally represented and fully informed about all the implications of the injuries 
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sustained by him. The appellant’s attorneys ought to have switched forums when it 

became clear that they should do so to protect his interests.  

As conceded by counsel on appellant’s behalf, the appellant is not without remedy. He 

has a right to institute a claim for compensation against his attorneys for the difference 

between what might be recovered through the magistrates’ court and the full extent of 

his loss 

The appellant’s access to court was not impeded by some lacuna in the law. His 

attorneys chose the wrong forum and persisted therein when it was clear on the 

available evidence that a change of forum was imperative.  

 

A high court may not use its inherent jurisdiction to create a right.1 The appellant had a 

right to institute action in the appropriate forum to the full extent of his claim. 

Prescription has extinguished part of his claim. For that consequence his attorneys are 

to blame. As pointed out above, he has a remedy in that regard. 

 

If there is a case in which it is necessary to fashion a constitutionally acceptable remedy 

because of the interests of justice, this is not it.    

 

For these reasons, the appeal is dismissed with costs. 

 

 

                                            
1
 In S Peté, D Hulme, M du Plessis, R Palmer and O Sibanda Civil Procedure; A Practical Guide 2 ed 
(2011) p 91.  
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______________ 

L O Bosielo 
Judge of Appeal 
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